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(See Appendix “A”). 


| Mecdonnell, hese Secretary, Canadian Manufacturers 
as brief on behalf of his association. 
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: the ‘amendments | in detail, leaving them with you 
‘hey are in writing and no doubt will be attached to. 
lings of today. 
some features of the bill that I thought I would refer to, ‘that 
terest me. May I say at the outset that I am in agreement with 
iole of the bill and 1 want to compliment the Superintendent 
- on the admirable manner in which he has revised his legisla- 
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| | aieesstion but I think it is well to be on the 
a wyer could raise the technical point that the wrong court 

at | suggesting may be a distinction without a difference. 
aminations of bankrupts and others, section 120, I believe that the 
f bankrupts should be authorized to be read in every proceeding 
inkrupt is concerned. I have before ine now a reserved judgment 
am really taking the bull by the horns and reading the examination, 


aoe inden should 
: any other witnesses, 


m to me ‘that 1 we could pr -oceed | logically in that 


ARD Perhaps some of the people who mre here today would 
yack, 
No That i is pesuble I be before me the names af a half a 
ons who would like ta he heard. We will be sitting much 
2 today, and I understand that when we adjourn we will stand 
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not charges, and therefore 


ding: “all payments made by a 
estate account” should be deleted. 
petty cash payments to be made by 
is ejent. fered by a provision requiring the deposit 
sf all moneys belonging to the estate. 


ing mn the Business of the Bankrupt, Section 10 {ce}. 
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1-compliance with Bulk Sales Act an set of bankrupicy. Section 20. 
ecommended that Paragraph (hk) of the present Act reading: “if he 
- hulk sale of his goods without complying with the provisions of 
Sales Act applicable to such goods in force in the province within 
arries on business or within which such goods are at the time of such 


mally liable for any loss or 
holding such liens. A com- 
] Sales Act of his province, 
otected. It may be 
trouble in making 
rs being deprived 
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le of the Montreal Board of Trade would only. take about a 
vould the committee like to hear Mr. Piper now? 
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2 an honest or a , dishonest one, we feel 
vort could sul ibe filed, Bnd as Mr. Justice 


“asa on file a available o the court. WW e do fe | 
the bankrupt to apply for lis discharge. 


E teterred to ie terminoloy | in section 140 ‘a Age 


very cour shall have a seal deseribing the court, and judicial 
ice shall be taken of the seal and of the signature of the dee or 
istrar of any such court in all legal proceedings. 
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Trade of the | 
R gistrar: of the 
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e] session : 


n 8ec ion nee () the following definition of “trans- 


on’ means anythin done that affects another person’s rights 
ons and out of which a cause of action may arise, and, without 
1 generality. of the foregoing, includes contract, dealing, gift, 
yy ee settlement, sale, oer ane transfer, assignment, 


mitered. a 


word “transaction” verlaces the various specific terms referred to in 
nition throughout the Bill. Senate Bill N now drops the definition of 
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c Act and certain other specific . 

owing: the trustee's d discharze and prior 

sould bring actions against the bankriph 
uptey, without the leave of the court. 

creditors to take proceedings against a bankrupt 

f the. Act which is to say all ae during 


| against a bankrupt following the aa S discharge, nor 
le that. ereditor should gain a preference by any such right. By 
‘tion 19 (10) the trustee remains dé facto trustee following discharge, 
krupt’s assets would vest in him. Also, in case of necd, under section 
e de facto trustee could be r eappointed trustce to complete the 
ion of the estate. 
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‘ the provisions _ 
even though his. 


ee of ppiamine 2 an F appointment: for Deaine 
1 visions of the present Act (sections if] 
vhich » Dankeupt makes h his own appli- : 


ast that the » iruetes be required to file in the court, 
hy discharge, a report in the form now used { form 
: , leaving it to the debtor to seek his own discharge, 
ig the available in case the trustee is not available. Copies “of 
should erved | on the debtor and sent to the Superintendent. This 
ould not be required in the case of debtors which are limited companies. 
question of the automatic discharge of debtor was discussed in the 
um which I presented before the Standing Committee on Banking and 


ims. respecting domares arising 
iptey. The rights to trial by jury 


should be a. ae | 


n of be hob t to have dane dealt with directly by 
t n has been discarded, the wording is not appropriate 
langed back to that of section 150 (7) of the present Act under 
as power to hear and determine any appeals from a decision 


oo disalovne a ereditor’s claim where sueh claim does not 


a 9 a oO. should be expanded. te enable the Registrar to deal with 
é Bneration of the trustee. 
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Section 150. I approve of the Board of Trade’s ae in that ‘regard. : 


Section 186. In regard to the section generally [ would prefer to leave ib 
in the form it now is in the present section 191. In particular, I consider 156 (a) 
and 156 ig} as being too drastie. in regard to the latter, no one in business 
could buy stocks for example, and the penalty is tod severe and might lead to — 
discrimination. The indictment clause should be deleted, and the penaty. clause 
thereunder is too high. {See the English Act, sec. 157 (1). 


Section 160 fg). in regard to soliciting proxies, I regret to say dae t do 
not approve of the suggestion of the Board of Trade thai this subsection should 
be deleted. I think the business of soliciting proxies has gone too far, and that 
the new section rightly curtails such activities. : 


Section 162. 1 think this should be left in the form as appears in Retaee 201 
of the present Act. 


Section 171 provides that the enactments mentioned in the schedule on 
page 1Gi of the draft Act are to be repealed. Does this also include the general 
rules, or in what position are they? 

As has been pointed out by the Board of Trade memorandum, there appear 
to have been certain sections of the present Act which are noi carried into the 
Bill as drafted. I have gone over these in conjunction with the Board of Trade 
report, and | agree with the following recommendations of the Beard of Trade 
report: 


Section 9 {7} of the present Act. The Act should contain a provision corres- 
ponding to section 9 (7) of the present Act under which every assignment of 
property, other than an authorized assignment made by an imsolvent debtor 
for the general benefit of creditors, shall be null and void. Such a section is 
needed to cope with assignments prejudicial to the interests of creditors. 


Section 10 of the present Act. I have already referred on page 3 of these 
observations to the importance of retaining section 10 and rule 88, combined, 
and I have outlined a section which, in my opinion, shovld be writien mito the 
Bill. . 

Section 33 of the present Act. The Bill should retain provisions along the 
lines of those in section 33 of the present Aci which enable the court to correct 
mistakes, defects, or imperfections in authorized assignments or receiving orders 
or. proceedings connected therewith, and prevent any creditor taking advantage 
of mistakes, ete. 


Section 80 of the present Act. Section 103 of the Biull applies where both 
partners of a partnership are in bankruptey. but does not make specific provision 
for the case where oniy one partner is bankrupt. Section 80 of the present 
Act, which covers the situation where only one partner is bankrupt aceordingly 
should be carried forward into this Bill. 


Section 149 of the present Act. The Bil should contain a provision along 
the lines of this section, settling the evidentiary value of an order of discharge 
and, in particular covering the point that such an order shall be conclusive 
evidence of the bankruptcy and of the validity of the proceedings therein. 
The bankrupt ean then plead the order of discharge in respect ie proceedings 
founded on eauses of action which oecurred before his discharge. 


Section 153 of the present Act. This seetion of the present Aci has apparently 
been omitted by mistake. Its continued retention is necessary ic earry out the 
underiving intention that the Bankruntey Act shall apply to all insolvent 
companies, but that in special eases the Court ean grant ieave io take proceeca® 
under the Winding-up Act. 
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ill N makes. inany impr ovements in the bankruptcy | aw which, while 
ed - in this brief, are nevertheless approved. It is desired to refer to 
more important of them. 


f , Bill L oT in 1947, the Committee w orking 
auspices hes carried out a further detailed study of bankruptey 
\cipally from the point of view of practical operation under the 
After having examined Senate Bill N in the light of the conclusions 
eourse of this study, the Committec considered that the following 
oe be placed before the Senate Standing Committee on 


nt Act and areal Bue 88: :- 
reditors has. been held, the Official | 
-eourt having jur isdiction 3 in the loce ali 
assignment, or the certified copy. — 
er with the statements of affairs made pursuant fo 
and 117 (d), the questionnaire, the notes of the examina- 
tion (120° (), and the minutes of the first meeting 


Remun ERATION OF TRUSTEE 


ted by Creditor s—Section 17 (1) 

ctors as well as creditors should be enabled to vote the trustee's 
jon. This can be done by inserting the words “inspectors or of” after 
‘of’’ in line three of Section 17 (1). 


) avoid any sh res 
he ieee ol s 


ision lest dropping te ‘requirement af proof obi ine 
f the on ent Act might result in unsettling g many ordinary 

te business transactions which are made in good faith and for 
valuable considerations and without any intent to prefer. Many 
sactions are entered into with the knowledge that the debtor 
degree in financial difieulty and would come within the words 
ice or knowledge of or reason to suspect the insolvency of the 
r of his having committed an act of bankruptey” appearing at the 
ion 65 (1) of the Bill. 


Re 
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SS 


ers 
ent ary and for that reason 
yn of existing Section 138 of the Act in the place of Section 121(3) of — 
s preferred. If Section 138 of the Act is retained, it will not be Necessiry 
» Section 125 of the Bill which is already provided for in Section 138 af 
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e reason’ elements oS 


: he Bill have been rewor ded a0 as to 
r ng the offence. vole i 


ection aT ees a | property within pr evious: year ‘and 
ed Seton) do not ee to have been so worded as to provide 


it ntent to come ae the meaning of these gub-sections To ‘avoid 
Section 117 sub-seetions (f) and (gq) should be revised as may be 
nclude the question of intent. 


Section eo. 


o 3 (3) a 
. 3(3)(g) for the Superintendent examining 
: | disbur es oe a statements shoe be. 


ay If, eevee Section ot Q 
Section 3 (4) the Superintendent 1 is given power to intervene in any 
procecding in Court. While it is ‘recognized that such authority 
tion 3 (2), which charges the Superintendent with supervision of the 
ation of all cstates to which the Act applies, it is considered that a 
uld not be placed in a position in which it cannot control the proceedings 


appears in oy 151 of ‘the present Ae and | ‘in tection 
T Ms provision should be included in Section 138 (1). 


ra | “snecis 
lution’ vpection : io 


is found frequently that er ditors. ah thelr oheques, p 
nd this of course applics in. pepe t edie In other countries. 
under the procedure proposed in Section 113 it is probable that 
_be many outstanding cheques at the time of the discharge application, 
the Trustee will be required to stop payment and to forward the funds: 
ceiver General. This will be the cause of annoyance to creditors and 


y Lo to the Trustce and the Department of the Receiver General. _ 
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3 Moravp: Whee about ‘appointing, as we have done in 1 the past oo 
of this nature, a oa of lawyers to work with our legal 


[ATRMAN: 1 agree with the Honourable Senator Moraud that this is 
ing to do, but I suppose we should decide that later on. I do not 
in a hurry to decide that. 
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ection, 


r not entered i 


ransa 
- an insolvent person who becomes bankrupt within three — 
reafter and resulting in any person or any creditor or any per- 


houg “eCcog t rds are “put in the 
; ifficulty in determining yhetber the transaction is or is not. 
it is impossible to get around the difficulty. 
, a word about concurrent intent? Mr. Justice Urquhart 
oint, but he did not stress it. He would prefer to see the intent 


a cee on tthe subject-matter of ne are hon i ee 
anging forms until it gets into the manufactured state. 


d not have to take ection 180 _ 
dr. Mackenzie: Without a long explanation what is the effect 
of the former section 54? 

My thought is that the effeet of section a4 ig substantially the - 
the change in procedure, as the present section 50. I would have 
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r incapacity ¢ 

the condilons unde: » which that | powe er may te. exercise dl : 
nt. The bank cannot act on the requisition of the Super- 

trustee has died, or has been removed for incapacity or if 

1 to renew his licence. But the bank would have no means 

or not the trustee has renewed his licence, for instanec, and 
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ti each « jon ee tee eiving bo ug 
The language ise 4 in section 10 oe - to. is 


admit i it is dot btful. 


ded to ie ede, a the language is probably wide enough to 
Subsection 7 is probably the worse. It reais: 

no bid is received for the assets sufficient to reimburse the trustee. 
urt may make an order vesting in the trustee personally all assets 


Tf he hat pup the rights of 
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but. 


rank only as provided by this Act. 

oe effect « of f making void any other security or preferential 
av. that subsection? IJ look at once to section 88 of the Bank 
j created by the Bank Act is a new one. No security of that 
. Is it a security created by statute? Some people would 
$ not a security ereated by statute, it is created by the giving 
y in pursuance of the statute. But the statute creates the security; 


2 aes for taxes : accessed 
any municipality, school board or 
any other preferential lien or charge 
ankrupt created by statute is null and 


Yes, and under this Bankruptcy Act they get a discharge. 


7: If a man is a wage-carner he would be disbarred from 


Sectio suggeste rat. a cub bon should be 
» Act as a separate section, If left as at present it is too difficult to 
s too closely aligned to the question of preference. 

Iso been suggested that consideration should be given to the question 
veen various Crown Departments. There have been instances in 
he right of set-off, as interpreted by the law officers af the Crown, 
na detriment to the bankrupt estate, and te what is felt to be an 
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e ale and that as the original inspector 
n n employee of the particular company in question, 
1 company should have the right to appoint or 
place in the circumstances outlined. In 
ght be best in ases where inspectors are 
al bei Appo personally, ~ | 


1 ae priority far any wages a cetera. ae su 
be yore clearly provided i in these sections than it is at 


cr the | | #relerential” refers to hen, or to both the words 
| ree”. iL should be made clear whether the word “charge” means 
charge or an ordin ary charge, and it is sugeested that it should 


ent wordine af Sabccetion 4 is oo wide as it wenld melucde 
ens and other such charges ereated by Statute. Tt should be made 
section, or by definition of a secured ereditor that such charges 


ree with the general idea, however, of including statutory charges 
s heen a tendency on the part of the Crown Dey vartments partienlarly 
avoid the priorities granted under the Bankniol cy Act by ereabine 
ims a security on the assets of the debtor. This is, of course, followed 
aim that they are entitled to rank as a secured ereditor outside of any 
at all, and that the “Bankruptcy Act” in effect preserves their position 


a fo a preferential len ar hare | — 
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ion , ake - clear that it applics: : 
A but to borrowing under Sectron 10. 
he words “Bank Act” in line 2, the words 
ection 10 or this Section.” 


l a The principle of this Seetion should not apply to moneys 

Aa ‘bank or other lender for the purpose of carrying on the 

» bankrupt. It should be amended by adding at the end thereof 

ut this Subsection does not apply to moneys borrowed from banks 
: e purpose of carrying on the business of the bankrupt”. 


ubmitted, 


_ Secretary, Montreal Credit _ 
Relations Committee. 


1 rough no. a . 
tional r ration for these extra 
_—segervices is provided for. Your 

Oe nnmittee, however: would like to 


SCO Pres it is meant 
tions en 1 pai ment in Que bee) ‘and if so, it is in 

)» attempt to obtain some consideration for the 
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eronto B 3 “Urquhart that the words 
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1. Since the Board's brief was prepared, section 69 of the Act 
ted. While there is something to be said fur the point winch 
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ot Spaniel It will be noted that section 28 (1) of the Bill 


Application a other su tantive ia 


by Toronto Board of Trade ines the subsection be coyvorded for 
a : : | 


dee may vote. ae ae ee ee oe : oe 
ronto Board of Tr ade that there j is 2 ty) ogra phieal er 
“the trustee, 11” sould be deleted. oer ‘ 7 


" i)- Attend other necting: | 
ed by Toronto Board of Trade that the b: inkrupt be also required 
the trustee with income tax returns. _ 
dopted. The trustee is not responsible. See Section 8(14). 
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uGessen: Would it not be most unusual for a corporation ta 
inspector, any more than for a corporation to be appointed 
ss how a corporation could be appointed to a personal 


tors 2 


ne judge is assigned oe bee 
nuch work to do the Chief Justice assigt : ) : 
: Has there been any complaint — about the prese 


ntaM: No, senator. This is merely a suggestion. — 
Moraup: I have never heard of any complaint | in Quebec. 
Hucessen: Nor have |. 
Moravp: I think we should leave well enough alone. 
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_be retained in full foree and effect. Nevertheless, we 


“priority, 1 1eaving | 
an be properly. heard and properly decided. Th 
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needed in our submission is a cheap summary and_ 
3's disposition of a claim to a priority under Section 95( 


ankrupt estates 
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